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INTERNATIONAL SOCIETY AND INTERNATIONAL LAW 

By Jesse S. Reeves 
Professor of Political Science, University of Michigan 

In a recent work entitled The Psychology of Nations 1 we are told that 
"International Law must be made intelligible to very young minds, and 
now that we are to have an international seat of congresses and courts, 
the interest must be made in its existence to give reality to the idea of 
internationalism." This admonition by a psychologist is illustrative of 
a widespread attitude toward international law ; that it is a matter readily 
understood, for which there need be no specialized training, everyone being 
competent to pass judgment upon any subject about which international 
law is supposed to be concerned. 

At the opposite extreme are certain specialists in the subject of inter- 
national law, one of whom has recently stated that it is no more possible 
to make the principles of international law intelligible to the untrained 
mind than to popularize for infants the binomial theorem, or the laws of 
optics, or the rule against perpetuities. 2 We have from a combination of 
these examples the strange paradoxical phenomenon not infrequently ob- 
servable: some of us are apt to regard matters outside of our own fields 
of specialization as easy to be understood, and have no difficulty in making 
generalizations with reference to them by which a specialist would not 
dare to hazard his reputatipn; and yet at the same time we are apt to 
consider our own fields as caviare to the general, even to the extent of 
assuming that one's own particular body of knowledge is esoteric. Inter- 
national law is, on the one hand, not a matter for the instruction of in- 
fants, nor, upon the other, should it be treated as an esoteric subject, for 
it has to do with the actualities of life. 

That there has been since the outbreak of the World War a feeling on 
the part of many writers that there should be some restatement of the 
fundamental principles of international law in terms of international life, 
is apparent from many titles in the recent literature of the subject. ' ' The 
New International Law," "The Renovation of International Law," "The 
Future of International Law," — such are a few of these titles, showing 
the drift of thought. Hardly had the invasion of Belgium taken place in 
1914 before a leading German scholar set forth an essay entitled "The New 
International Law," in which he insisted that it was necessary to rebuild 
that body of thought according to the methods of German science, "for 

iBy George E. Partridge, 192. 2 E. R. Foulke, International Law, preface. 
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German science alone has been able to work in systematic fashion"; and 
looking into the future, he hoped that Germany would be so "vastly forti- 
fied by her victorious war that she could undertake the protection of inter- 
national law just as, centuries ago, the Lombard, Dante, invoked the Ger- 
man Emperor as the protector of law and the shield of justice. ' ' 3 

Others have insisted that international law has departed from its origi- 
nal foundations, that it is necessary to eliminate the influence of certain 
eighteenth century writers, especially Vattel, and, paraphrasing a familiar 
maxim, cry "Back to Grotius."* Still others have felt that international 
law has developed too much along the positive side, and thereby has elimi- 
nated too much of its original ethical content. Still others again argue 
that international law is weak because vague, and vague because of its lack 
of complete expression in a codified form. Again, there are those who 
object that, to the extent that there has been a process akin to codification, 
those conventions and treaties that have been regarded as law-making were 
but unwholesome compromises and have therefore retarded rather than 
advanced the progress of legal ideas as applied to international society. 

And, finally, there are those (perhaps they are the greatest in number) 
whose insistence is that international law has been weak because of the 
lack of force behind it, by which the vindication of its rights can be en- 
forced and the performance of its duties compelled. In other words, the 
insistence is that international law must acquire a satisfactory sanction. 
And finally much of the argument in favor of international organization 
rests upon the assumed need for the codification of international law, — 
an international legislative process and the machinery for its enforcement, 
not only judicial but executive, a need which fifty years ago James Lorimer 
set forth as the ultimate problem of international jurisprudence. 5 

Before considering the character of the new international law, it is 
obviously desirable to weigh the objections to the old, the fundamental 
principles having to do with the essential qualities of international rights 
and duties. If we go back to Grotius, we shall see, as has been so fre- 
quently recognized, that his system is based upon two juristic concepts: 
one, that of the law of nature; the other, that of custom and precedent 
evolving general rules (jus gentium). The former conception had been 
developed from the Greek Stoics and the Roman civilians through the 
Middle Ages, so that Grotius, while adopting the law of nature as a source 
of international law, was using an idea familiar to all who had been think- 
ing in legal terms. The law of nature furnished an idealistic and ethical 
content which could be put in strong contrast with the unethical and vio- 
lent attitude of state toward state. No one was free from the obligations 
of the law of nature, discoverable by man through the exercise of right 

3 KoMer, Das neue Volkerreeht, Zeitschrift fiir Volkerreeht, Sept., 1915. 

* C. von Vollenhoven, The Three Stages in the Evolution of the Law of Nations, 1917. 

b Lorimer, Institutes of the Law of Nations, Book V. 
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reason. Bodin had set forth the doctrine of absolute sovereignty, the 
Roman conception of imperium applied to a sixteenth century territorial 
state. The territorial state coining to be the type of European political 
organization, the doctrine of Bodin had application to other kingdoms and 
commonwealths than that of France, which he had particularly in mind 
in propounding the theory. It is true that the theory of sovereignty which 
Grotius developed differs in some degree from Bodin 's. Back of Bodin 
was the French monarchy; back of Grotius was Dutch federalism and a 
distinct body of constitutional principles. But Grotius 's theory of sover- 
eignty is not essential to his conception of international law. The point is 
that, whatever the doctrine of sovereignty, whatever the nature of states, 
each was subject to the universal, immutable principles of the law of nature. 

Not as antagonistic to this, but rather as complementary to it, was the 
other factor in Grotius 's theory, one equally familiar to civilians and 
jurists, the idea of a body of rights and duties growing out of universal 
practice, custom, and precedent. With Grotius the two factors, jus naturce 
et jus gentium, form an integrated whole. This phrase comes later to 
connote international law in the modern sense. 6 It remained for his suc- 
cessors to separate the law of nature from the positive law of nations and 
frequently to exalt the former to the exclusion of the latter. Thus Pufen- 
dorf practically eliminates the binding force, as between nations, of cus- 
tom and precedent. He erects the law of nature into a general scheme of 
legal philosophy, or of justice, dominating the relations of external action, 
both of individuals and of states. 

On the other hand, beginning practically with Leibnitz (fitting thus 
into a philosophy of experience), the legal relationships of states are 
founded upon what were conceived to be the actualities of international 
life as these were evidenced in treaties and conventions. The great diffi- 
culty with the law of nature, as set forth by Pufendorf and his successors, 
was that, being a body of universal, immutable principles, it was in a way 
at once idealistic and self -limited. The rights of states, according to the 
law of nature, were essential attributes or categories of states. They were 
qualitative factors entering into the very nature of states themselves. The 
conception of duties was limited largely to the recognition merely of rights 
which the law of nature posits to states as their essential attributes. Thus, 
under a theory of the law of nature, states become as individuals in the 
so-called state of nature, each having absolute or natural rights, as against 
the others, which under the law of nature they were bound to recognize, 
but which could only be vindicated under a system of self-help, for in such 
a state of nature, as Locke showed, each was the sole executor of the law 
of nature and the sole maintainer of rights. 

8 Of. Shakespeare's amazing anticipation of this phrase : "By gift of heaven, by 
law of nature and of nations," Henry V, II, 4, line 80, "These moral laws of nature, 
and of nations speak aloud," Troilus and Cressida, II, 2, line 184. 
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From this conception of the legal attributes, or qualities, of states, pro- 
ceeded the doctrines of state equality and of the other fundamental rights 
of states. Aside from all of the historical and philosophical difficulties in 
such a conception of law as is embodied in the theory of the law of nature, 
it is apparent that such a theory does not take account of the factors of 
change in international life, some of which we associate with the idea of 
progress. Indeed, the theory of the law of nature, as it was accepted in 
the seventeenth and eighteenth centuries, preceded all theories of national 
progress. Montesquieu, who faintly suggests such an idea, was not in 
sympathy with the prevalent system of the law of nature. But his ideas 
and those of the other eighteenth century writers were radically different 
from the later conceptions of national progress developed under the influ- 
ence of the theory of biological evolution. 7 The theory of the law of nature 
is not only opposed to progress, but it is antagonistic to all plans for inter- 
national organization which go farther than the binding of states by means 
of formal agreements. To paraphrase a remark of Professor Frankfurter, 
international relations were conceived to be not a way of ordering life, 
but jural categories encysted in phrases applicable semper ubique et 
omnibus. 6 

It was therefore a normal development in juristic thought which "Wolf 
set forth. Dissatisfied with the inelastic and logically anti-social charac- 
ter of the law of nature as set forth by Pufendorf, but not wholly rejecting 
that system, he developed a conception of international organization, a 
civitas maxima, which is, if pushed to its logical conclusion, a negation of 
some of the vital elements of a law of nations. 

The two currents flowing from Grotius are in a sense united in the 
writings of Vattel, who sought to retain the ethical content without relin- 
quishing the firm foundation of positive custom and precedent. Wolf had 
spoken of the civitas maxima as the great commonwealth of nations having 
a necessary and natural basis upon which are built the rights and duties 
of the members to each other. Vattel proceeds from the idea of society, 
not in the sense of a civitas (a juristic entity) but as the society established 
by nature between all mankind. He said: 

The universal society of the human race, being an institution of nature 
herself, . . . all men are bound to cultivate it and to discharge its duties. 
. . . And since nations, considered as so many free persons living together 
in a state of nature, are bound to cultivate the human society of each other, 
the object of the great society, established by nature between all nations, 
is also the interchange of mutual assistance for their own improvement 
and that of their condition. 9 

i Bury, The Idea of Progress, passim. 8 jf ew Republic, April 13, 1921. 

9 Vattel, Prelim,., Sec. 11. Von Vollenhoven's indictment of Vattel is logically a 

denunciation of neutrality, and a reversion to the conception of just and unjust wars, 
elaborated by Grotius. Op. cit. 
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This idea of society, the Great Society, set forth here by Vattel, had 
been largely anticipated by the judicious Hooker, who, writing about 1592, 
some thirty odd years before the appearance of Grotius's great work, thus 
described the law of nations: 

Now, besides that Law which simply concerneth men, as men, and that 
which belongeth unto them as they are linked with others in some sort of 
Politique Society, there is a third kinde of Law which toucheth all such 
several bodies Politique, so far forth as one of them hath publique com- 
merce with another. And this third is the Law of Nations. . . . The 
strength and vertue of that law is such, that no particular nation can law- 
fully prejudice the same by any their several laws and ordinances, more 
than a man by his private resolutions the law of the whole Commonwealth 
or State wherein he liveth. For as civil law, being the act of the whole 
body Politique, doth therefore over-rule each several part of the same 
body; so there is no reason that any one Commonwealth of itself should, to 
the prejudice of another, annihilate that whereupon the whole world hath 
agreed. 10 

The interesting thing about this excerpt from Hooker is that, in the 
first place, he has a modern conception of international law as a law of a 
great society, and, secondly, he affords a conception resting upon the recog- 
nition of legal duties. One regrets that the logical mind of this learned 
man did not further interest itself in the subject of the law of nations, so 
that we might have had, not only as a part of legal literature, but as one 
of the classics of Elizabethan English, a statement of fundamental prin- 
ciples of the law of nations. 

Practically coincident with the downfall of Napoleon and the recon- 
struction of Europe, there is what amounts to a demolition of the old doc- 
trine of the law of nature following the examination of law in the light 
of the philosophy of Kant. To what extent Kant's philosophy of law 
contributed to the idea that international relationships, expressed in terms 
of law by treaty, could be determined by a small group of sovereigns, is 
a subject which might well be investigated. It can be no mere coincidence 
that after the appearance of Kant 's study on the nature of law, the seven- 
teenth and eighteenth century doctrines of the law of nature tended to 
disappear. The idea of will expressed in the norm of law as a command, 
and the conscious selection of alternatives through will, left no place for 
the old immutable, universal principles of the law of nature. 11 At the 
same time there was afforded a juristic basis for the statement of the 
principles of international law in conventional form by international agree- 
ment. Kant's Essay upon Everlasting Peace appeared during the wars 
resulting from the French Revolution ; and it is interesting to compare the 

10 Eccl. Polity, I, 10. 

" Except, perhaps, to the extent that by the law of nature an international person 
(state) has a right to rights. Cf. Ivor J. C. Brown, The Meaning of Democracy, 50. 
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propositions set forth in that essay with the declaration of the sovereigns 
of the Holy Alliance at Aix-la-Chapelle some twenty years afterwards. 12 
"We have in that declaration the doctrine that the peace of the world can 
he reached only by a recognition of the general principles of international 
law. While many international documents dating from the Peace of Utrecht 
may be called in a way law-making treaties, nevertheless the professedly 
law-making or law-recognizing treaties which characterize the nineteenth 
century began with the declaration of the Holy Alliance. In apparent 
opposition to this position there is to be found, in the second quarter of 
the nineteenth century, a considerable elaboration of the so-called funda- 
mental rights of states set forth by those writers who were strongly attached 
to the idea of nationality, and especially by those who had the point of 
view of the small and relatively weak German states. Naturally enough, 
the doctrine of the absolute rights of states is attractive to those who sym- 
pathize with national aspirations as yet unrealized in strong political organ- 
ization. The attainment of separate nationalities, not the insistence upon 
the old law of nature, allowed for this emphasis upon the fundamental 
rights of states. "Within recent years, the recrudescence of a similar atti- 
tude toward the absolute rights of states is to be observed. As set forth 
by the American Institute of International Law, it is no doubt in part 
the product of a similar political situation. Generally, however, the idea 
of translating international rights and duties into the form of interna- 
tional commands by means of treaty gained headway through the nine- 
teenth century and has its culmination in the conventions of The Hague 
Conferences of 1899 and 1907. 

In so far as one is able to ascribe any sort of legal philosophy at all 
to most of the continental writers of the first half of the nineteenth century, 
it seems to be a legal philosophy based largely upon the ideas of Kant. 
The spirit of the Common Law and the influence of Austinian jurispru- 
dence combined to emphasize the positive character of English contribu- 
tions to the literature of the subject. And the same may, in general, be 
said of writings by American jurists. But in Germany there was proceed- 
ing a radical modification of the old conception of the law of nature based 
upon the philosophy of Hegel. It was logical that those who held to the 
doctrine, that legal ideas are matters of development, should resist an ulti- 
mate and definitive statement of them in statutory form. The great founder 
of the historical school of jurisprudence, Savigny, was notably opposed to 
the codification of German law. It is not difficult to see how an historical 
jurisprudence which, narrowly considered, regarded only the past, lacked 
a forward and ethical outlook. Therefore need was felt of a juristic phi- 
losophy which embodied an idealistic element through which improvement 

12 Declaration of the Five Cabinets, Aix-la-Chapelle, November 15, 1818, Hertslet, 
The Map of Europe by Treaty, I, 576. 
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and progress might be realized. As the ideal lay in harmony, the obvious 
inharmony of actualities must gradually give way to the embodiment in 
concrete form of idealistic aspiration. 13 

Still later there appeared the combined influences of evolution and of 
positivism. With evolution there is developed an essentially new concep- 
tion of national progress. With Comte, progress was the development of 
order. Humanity was advancing, according to him, through three stages, 
theological, metaphysical, and positive. Comte 's famous "three stages" 
have been discarded as statements of a law of progress. No law of progress 
has yet been formulated which will work. Indeed, the very idea of "prog- 
ress" is but an "optimistic synonym for change." 14 

One must always be on one's guard against the fallacies of argument 
from analogy. For centuries political theorists have been fond of finding 
analogies in political organization from the human body; and while evo- 
lution has properly to do with biological processes only, it permitted a new 
emphasis, based upon the analogies between the physical and political body, 
to be given to the traditional organic or organismic theory of the state. 
To admit that evolution in law and political science is only by way of 
analogy, which breaks down when pressed too far, is not to deny the 
extraordinary influence which that doctrine has had upon the conception 
of law, as well as upon the social sciences generally. Professor Vinogradoff , 
in his Historical Jurisprudence, quotes the saying of Ihering's as the appro- 
priate epigraph to the evolutionistic movement in social science : 

Law is not less a product of history than handicraft, naval construction, 
technical skill : as Nature did not provide Adam 's soul with a ready-made 
conception of a kettle, of a ship, or of a steamer, even so she has not pre- 
sented him with property, marriage, binding contracts, the State. And the 
same may be said of all moral rules. . . . The whole moral order is a 
product of history, or, to put it more definitely, of the striving towards 
ends, of the untiring activity and work of human reason tending to satisfy 
wants and to provide against difficulties. 15 

This teleological conception leads back, with many writers, to Hegel; 
and in Kohler there is a frank insistence upon a new form of the law of 

is "There is in the course of social and national life [why not international?] a 
final, necessary, ideal principle which is always the same in the infinite variety of 
forms and changes of events. This principle is the idea of man or of common human 
nature, which acquires knowledge of its own unity through a gradual development and 
continual movement, and uses it to conquer multiplicite and discrepant special char- 
acteristics. If these fail, human nature would no longer be able to develop and progress, 
since it would have no restraints to overcome. There is no development, progress, or 
evolution where no defect is met, or where there is no imperfection to conquer." Mirag- 
lia, Comparative Legal Philosophy, 118. 

i* Bury, The Idea of Progress, 352. 

is Vinogradoff, Historical Jurisprudence, 137, quoting Ihering, Zteeck im Recht, II, 
112. 
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nature, which he calls Kulturrecht. Unlike the old, unchangeable, inflexi- 
ble law of nature, the neo-Hegelian law of nature is the active agency in 
the future development and ultimate attainment of cultural ideals. 16 

It is noteworthy, further, that notwithstanding the permeation of 
Hegelian ideas in the work of Kohler, he makes Bodin's theory of sover- 
eignty the fundamental basis of international law. "Every modification 
of Bodin's theory," he says, "interferes with international law." " 

Under no such Hegelian leadership as Kohler avows are those who re- 
gard, without necessary teleological connotations, law as a social product. 
The phrase Ubi societas ibi jus est — where there is society there is law — 
is a phrase not apparently to be found in the Corpus Juris of Justinian. 
As applied to international law, it seems to have made its first appearance 
in the writings of the German jurist, Heffter, about the middle of the 
nineteenth century. Much later Westlake used the phrase for the foun- 
dation of the whole system of international jurisprudence. Defining inter- 
national law as the body of rules prevailing between the states, he said 
that states 

form a society the members of which claim from each other the observance 
of certain lines of conduct, capable of being expressed in general terms as 
rules, and hold themselves justified in mutually compelling such observ- 
ance, by force if necessary; also that in such society the lines of conduct 
in question are observed with more or less regularity, either as the result 
of compulsion or in accordance with the statements which would support 
compulsion in case of need. It is an old saying Ubi societas ibi jus est; 
"where there is a society there is law." . . . The maxim correctly puts 
before us society and law as mutually dependent. . . . Without society 
no law ; without law no society. "When we assert that there is such a thing 
as international law, we assert that there is a society of states : when we 
recognize that there is a society of states, we recognize that there is inter- 
national law. 18 

Thus international society is not a "natural" but a juristic idea. From 
Westlake 's conception we are led to a consideration of the fundamental 
nature of international law in accordance with what is commonly known 
as the pragmatic point of view. It does not necessarily posit states as 
naturally in society, nor does it posit therefore a law of nature. The re- 
consideration of international law, from a pragmatic point of view, takes 
one at once into the facts of international life. It is not necessary even 

is Kohler, Die Grundlagen des Volkerrechts, 3 ; Lehrbuch der Bechtsphilosophie, 
Zweite Auflage, 51-53; Geny, Science et Technique en Droit Prive Positif, II, 111-126. 

X7 Kohler, Grundlagen des Volkerrechts, 3 ; cf., A. Affolter, Recht iiber den Stouten, 
Archiv fur Bechts-und Wirtschaftsphilosophie, xiv, 97-106. 

18 The Collected Papers of John Westlake on Public International Law, 3. A. R. 
Lord {The Principles of Politics, 1921, page 48), calls attention to the idea of Societas 
(partnership) in the Social Compact. No contractual conceptions inhere in the ideas 
of Society as expressed by Hooker, Vattel, Heffter, or Westlake. 
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to assume as a fundamental postulate Bodin's theory of sovereignty. It 
is certainly not proper to begin with a group of abstract entities called 
states to each of which are imputed sovereignty in the sense of Bodin and 
other categories from which rights and duties proceed. 

What are the facts of international life? To answer this question, 
there must be, at the outset, recourse to political and physical geography. 
Frontiers are not irrevocable; but the physical configuration of the earth, 
if not inexorably fixing man's political organization, has had, and must 
continue to have, a preponderant influence upon it. The modern organi- 
zation and methods of industry, commerce, and labor certainly afford phe- 
nomena that are truly international. A juristic scheme which is blind to 
fundamental differences based upon race or nationality, or to differences 
of culture, is as faulty as one which treats the subjects of international 
law as abstractions, indefinite in number, interchangeable in position, and 
equal in status. Certainly there is nothing more concrete than states, 
nothing less so than the State. An international law which conceives of 
states as absolute units, essentially equal, mutually exclusive, with the 
points of contact in time of peace largely formal and decorative, will not 
fit in with the facts of international life of the present time. 

Or let us put it in another way. Law is a social product and inter- 
national law the product of juristic international society. Nevertheless 
the content of international law has been largely determined by that rudi- 
mentary stage of international society in time of peace with which Grotius 
was familiar. To compass the relationships of modern international life, 
international law must increase its content. How can this be done? Cer- 
tainly not by mere speculation; certainly not by the inculcation of the 
vague ideas of a shadowy internationalism ; nor by the idea that the whole 
structure of international law is erected for the purpose of avoiding war. 
Much of the writing in the field unquestionably falls within the descrip- 
tion which Matthew Arnold gave of religion, as "morality touched with 
emotion." Difficulties arise from two different sources. One is the as- 
sumption that international law is a perfected whole, with its content lim- 
ited to the principles developed by an obsolete condition of international 
life. The other is the attempt to introduce into international law an arti- 
ficial, even though idealistic, content, not as yet the expression of existing 
international relationships. By considering international law as a per- 
fected body of principles, having what Bury calls "the illusion of finality," 
one falls back upon the absolute rights of states and thereby denies the 
possibilities of progress in international life. By which is meant change 
towards harmony in international relationships. At the opposite extreme 
is the creation of a super-state, a civitas maxima, which might attempt to 
formulate norms of rights and duties that are not, strictly speaking, inter- 
national, but rather constitutional : evolving a Bundesrecht, not Volkerrecht, 
with another illusion of finality. A rational and practicable line of devel- 
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opment would seem to be the conscious perfection of the international law 
of procedure. The late Professor Maitland remarked that the principles 
of substantive common law were deposited through the interstices of pro- 
cedure. Says Professor Vinagradoff : 

The modern stage of international law and procedure are at a stage 
corresponding to a great extent with the criminal and civil procedure of 
ancient law. Procedure begins to develop at a time when the element of 
public compulsion is absent or insignificant. The transitions from one 
stage to the other, from a legalized struggle to arbitration, and ultimately 
to fall within jurisdictional authority, are very gradual. Two circum- 
stances contributed powerfully to effect the transition from international 
law to a law regulated by the commonwealth: the growth of a mediating 
power to which parties were forced to submit ; and the increasing strength 
of the view that even imperfect compromise is better than open struggle. 19 

The traditional law of procedure between states in time of peace has 
been that of diplomacy ; and war itself has been falsely designated by cer- 
tain writers as the procedural process par excellence of international law. 
Later, international arbitration appears as an acceptable but not universal 
mode of settlement. It has developed a very precise law of procedure. 
Resort to it has not become universally compulsory, and its results, usually 
in the nature of compromise, are frequently imperfect. Arbitration pro- 
ceeds from initial agreement. Considering the traditional nature of inter- 
national persons, adjudication must proceed also from initial agreement, 
but with this essential difference: however all inclusive a general arbitra- 
tion treaty may be, an agreement upon the specific question to be arbi- 
trated, technically known as the compromis, remains an essential element 
in the process. The agreement to create an international court which shall 
have jurisdiction over a certain type of controversy between states, would 
eliminate the compromis, which so frequently in the past has opened the 
door to a compromise settlement by a court of arbitration. If a court is 
established with a jurisdiction agreed upon, whether or not its process is 
compulsory, it can then proceed to a judgment in accordance with the 
principles of law. By this process, not by codification, is the way of devel- 
opment in international law indicated. A court with jurisdiction defined 
needs no code of substantive law in order to reach a judgment. No code 
has been necessary in order to furnish the Supreme Court of the United 
States with a rule by which to settle controversies between States. It is 
law because the court enforces it, and enforced because it is law : thus are 
joined juristic fact and legal fiction. 

The Federal Constitution provides that the Supreme Court of the United 

States shall have jurisdiction over all controversies between States. In 

other words, any controversy between States which can be settled by a 

judicial proceeding is within the jurisdiction of the Supreme Court of the 

is Vinagradoff, Historical Jurisprudence, 351. 
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United States. Considering the allocation to each State of a definite legal 
status quo under the Constitution, no controversy between States of the 
Union is at the present time conceivable which is not a matter for judicial 
determination and settlement ; but judicial determination and settlement do 
not mean, necessarily, the employment of force for the execution of the 
decree and judgment of the court in settling the controversy. The essen- 
tial point is that, with reference to each other the States of the Union are 
in a condition of a legal status quo, and therefore controversies are based 
upon a legal relationship and not upon a political one. 

There are those who would organize an international court of justice 
upon the pattern of the Supreme Court of the United States, in so far as 
it has jurisdiction over the States of the Union. The plan of the Inter- 
national Court of Justice, under the auspices of the League of Nations, 
originally provided for compulsory process, a stipulation stricken out when 
the plan was adopted by the Council and Assembly of the League of Na- 
tions. With a court organized and open, a state which would repudiate 
its proeess might soon come to be in the position of a state which declines 
arbitration, or, having accepted arbitration, refuses to abide by its award. 

Certainly not at present, if ever, may one claim that all controversies 
between states are justiciable; that is to say, one cannot assume that all 
controversies between international persons are determinable by legal rules 
of action. Herein we must admit that international law now differs ma- 
terially from municipal law. In theory, at least, all of the relationships 
of private life are potentially determined by legal rules. All external 
actions of persons are in municipal law either legal or illegal. To such an 
extent has social life within the states been determined and fixed by law, 
that there are no areas of external action by persons which are exempt 
from the field of legal protection or control. Within the state at any one 
time, an act is either legal or illegal, and the business of the court is to de- 
termine into which field the act falls. This result is the end of a process 
centuries long, by which law and government within the state have become 
inseparable. Policy within the state may result in the formulation and 
adoption of a new law; but within the state this is legal change. A new 
law rescinds or modifies a prior legal relationship. A new law creates a 
new legal relationship only in the sense that it modifies existing relation- 
ships. 

In the field of international law, however, we are faced with an alto- 
gether different situation. There are still large areas of external action 
by states with reference to which positions are assumed which are neither 
legal nor illegal. They are simply non-legal, or strictly political. For we 
must not think of a law as a rule of action, necessarily implying penalties 
for its non-fulfillment. It is rather a means by which the individual or 
group in society may discount the future, by having certain future acts 
(interests) protected. In other words, while within the state the will of 



372 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

the individual is assumed to be free, the execution of that will in external 
action proceeds, in theory at least, upon the basis of a potential and de- 
terminable status quo. In international life, some of the external acts of 
states have been determined wholly by policy; and to some extent policy 
has obstructed the extension of the purely legal area. International rela- 
tionships represent, therefore, at any given time a static situation. A static 
situation does not mean fixity, so that no further development of legal 
relationship is possible. It means the substitution of a legal relationship 
for one that is not legal, but that legal relationship may afterwards be 
modified. Where policy occupies the field, the situation is still dynamic. 

This is the essential distinction between the two classes of controversies 
commonly described as justiciable and non-justiciable. A justiciable con- 
troversy is one in which the external action of a state is challenged upon 
the ground that it does not conform to an established rule of action. A 
non-justiciable controversy is one in which the external action of a state 
is challenged, not upon the ground of its illegality, not upon the ground 
that a rule of action exists which is violated, but because with reference 
to it there is no legal rule of action. The occupation of these non-legal 
areas in international life by legal relationships, the change from a dynamic 
to a static situation, can come about only gradually and by the agreement 
of its members, gradually by tacit consent or through conscious agreement 
to reduce the dynamic to the static, reached in part by diplomatic adjust- 
ment, in part by law-making treaties, in part by the creation of an inter- 
national judicial jurisdiction. Each member of international society comes 
thus in its external actions more and more to be able to discount the future. 
This is not, it must be confessed, the only basis for the antithesis of jus- 
ticiable and non-justiciable controversies, for there are areas wherein inter- 
national legal rights and duties cannot be enjoyed and perfected because 
of obstructive international policy. Here, one may insist, there is a legal 
conflict: that the political obstruction is an illegal obstruction. Answer 
may be made to this objection that it is the lack of solidarity in interna- 
tional life, the imperfection of international society, that permits the ob- 
struction, and the situation is thereby recognized as dynamic rather than 
static, and hence non-legal. 

The Covenant of the League of Nations recognizes this distinction. 
While it makes provision for an international court of justice in addition 
to the perpetuation of the machinery of international arbitration, and em- 
bodies in its preamble an appeal to the "understandings" of international 
law, the Covenant is framed upon the theory that machinery is necessary 
for the settlement of these dynamic, non- justiciable controversies. To the 
extent that the Council of the present League of Nations has jurisdiction 
over controversies, that jurisdiction is Over non- justiciable disputes. And 
herein, in the minds of many, lies one of the greatest objections to the 
present Covenant of the League of Nations. The danger is felt by many 
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that the organization of the Council of the League of Nations and its con- 
trol by preponderance of power will not make for a surrender of those 
areas in international life which should be governed by law. There is no 
doubt much to be made of this objection ; but, having regard to the actu- 
alities of present international life, as the world is left as the result of 
the World War, political questions remain uppermost. 

We should be blind to assert that the immediate results of the war 
have been the recovery of a larger area of strictly legal control. The peace 
settlement, in so far as it is a settlement, is, after all, a political settlement 
out of which political questions have arisen and will continue to arise. 
With reference to many of them, it would seem that no court could be 
created that in the near future could successfully adjudicate upon some 
of the larger problems which have already proceeded out of the treaties of 
peace. Having in mind the nature of the peace settlement, it follows that 
if the law of nations is to exist, it must rest upon the foundations made by 
the settlement. The consideration of the vitally important questions, all 
of them political, has so far been undertaken by the Supreme Allied Coun- 
cil or by a smaller group representing those nations immediately respon- 
sible for the victory and for the terms of settlement. Until these matters 
growing out of the treaties are settled, one cannot be assured of any very 
great advance in the adoption of purely legal rules of action among states. 
The fragments of the old Eussian Empire, Germany, Austria, Hungary, 
Turkey, Greece, cannot be considered at the present time as factors in the 
development of international law. The mind of the world is still too much 
concentrated upon those fundamentally political questions which have re- 
sulted from the war to have any common ideas either for the development 
of international law by means of new law-making treaties, or for the codi- 
fication of the law of peace as it existed prior to August of 1914. In that 
month, in a way, the old international law came to an end, for the invasion 
of Belgium and the retribution which is being exacted for that invasion and 
its results give a new and solider basis for international law than the 
world had ever before afforded. 

Gladstone remarked, when the neutrality of Belgium was threatened 
in 1870, that the foundation of the public law of Europe lay in treaty 
faith. Bethmann-Hollweg admitted in the Reichstag, in August, 1914, that 
Germany was committing a supreme offense against the law of nations by 
violating the treaty for the neutralization of Belgium, but he claimed that 
necessity demanded it, and therefore even the violation was justified. The 
position of Germany today is the answer to that contention. The foun- 
dation of international law is the doctrine of pacta servanda; that treaties 
are to be respected and lived up to ; that without recognition of the bind- 
ing character of international obligations, legally as well as morally, there 
can be no international society in any juristic sense. But along with this 
idea there is the other, that international society has the right and duty 
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to express itself with reference to the nature of treaties that are thus to 
be preserved. A treaty that is secret, which aims at the detriment or 
destruction of other states, is an act essentially anti-social in nature, and 
in some way the world should be protected against it. No provision 
of the Covenant of the League of Nations more correctly expresses the 
better aspirations of modern international life than that whieh requires 
that treaties, in order to be respected, shall be made public. 

An international organization has come to be essential to the existence 
of international law. It is not so much the business of international law 
to prepare a code for war, as it is to determine the rights and obligations 
of states in time of peace. Controversies between states will not cease any 
more than controversies between individuals within the state have disap- 
peared. For a long time to come those controversies which are dangerous 
to the peace of the world are likely to be political and non-justiciable. 
Nevertheless, as order proceeds, as it must proceed, out of the present chaos, 
as interdependence goes forward among nations, further areas of inter- 
national life are to be recovered from policy to law. The causes of war 
lie deep in political controversies. The occasions of war are frequently 
found in the violation of recognized legal right and duty. 

Not underestimating the necessity of organization for the purpose of 
settling controversies of the first type, the need of an organization for the 
judicial settlement of international disputes, upon the basis of legal rights 
and duties by an international court of justice, is no less evident. By 
its very nature, an international court of justice will lack the dramatic 
qualities of an Allied Council or the Council of a League of Nations. 
Nevertheless, as an expression of the quiet and abiding convictions of inter- 
national life, it may be a very potent factor in recovering the sense as well 
as the conscience of mankind. Founded upon treaty agreement, it will 
furnish the necessary basis for the modern structure of international law. 
In international organization there must be an embodiment, an expression, 
not merely of the aspirations of the few — it must be in immediate contact 
with the actualities of international life. The international law of the 
future, deriving a renewed vigor on the basis of international agreement 
from the creation of an international court of justice, must seek to interpret 
the actualities of international life, for in that way mainly, if not solely, 
can it become the "expression of the organized opinion of mankind." 



